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How Big Is Our Backyard?
Robert J. Redhead*
When it comes to protecting our planet, no one can claim that his back-
yard must be protected while his neighbor's is open to everyone. The
waters of the sea and the air we breathe belong to everyone, and it is in
the best interests of us all to treat them with the respect they deserve.
Today, from the Canadian perspective, I will address the subject of
the transboundary movement of hazardous and non-hazardous wastes,
beginning with an international agreement - the Basel Convention -
and the context in which it was developed. I will then look at how the
Canada-U.S. situation differs from that which the Basel Convention was
initiated to deal with, why the Convention's goal of environmentally re-
sponsible waste management is appropriate, and how the approach of
achieving this by minimizing the transboundary movement of wastes is
not inappropriate in the Canada-U.S. context. I will also discuss how
politically driven responses to problems can distort the Canada-U.S.
transboundary shipment situation, and will suggest how this whole issue
might best be handled.
In the past few years, the press has reported a number of horror
stories about shipments of toxic wastes being transported from industri-
alized countries to developing countries for disposal. This can pose a
serious problem, as many poor countries are not equipped to treat or
dispose of the wastes safely, but are tempted to accept them because of
the financial benefit. One example is the contracts for storage of toxic
wastes that could have doubled the GNP of Guinea Bissau a few years
ago; fortunately, the plan was made public and stopped. It was within
this context that the international agreement, the Basel Convention on
the Control of Transboundary Movements of Hazardous Wastes and
Their Disposal, was developed in 1988-1989 to minimize the cross-border
transportation of hazardous wastes.
The Basel Convention covers the transboundary movement of haz-
ardous wastes, certain household wastes, infectious wastes and municipal
incinerator residues. The four basic principles of the Convention are:
" Hazardous and other wastes should, as far as is compatible with
environmentally sound and efficient management, be disposed in
the jurisdiction where they were generated.
* A country exporting waste must give advance notice to the desti-
nation country, which has the option of accepting or refusing it.
* Director of Government Relations, Laidlaw Inc. (Burlington, Ontario).
1
Redhead: How Big is Our Backyard
Published by Case Western Reserve University School of Law Scholarly Commons, 1992
CANADA-UNITED STATES LAW JOURNAL
* All shipments of waste between the two countries must be fully
documented, in order to comply with domestic regulations.
* The exporting country must be prepared to accept the return of
the waste.
The Basel Convention was negotiated under the auspices of the
United Nations Environment Programme ("UNEP"), chiefly because of
concerns regarding toxic wastes being transported from Europe to non-
industrialized nations. With the removal of formal borders within the
European Community in 1992, some suggest the provisions of the Con-
vention will not apply to shipments of wastes between EC member states,
but from Europe abroad. Similarly, Canada and the United States
should respond to the Convention in a way that makes sense for two
industrialized nations which have effective waste management systems
on either side of their mutual 4,500 mile border. Canada-U.S. transac-
tions are like those of two EC members, and not like shipments from
industrialized to non-industrialized nations.
Both Canada and the United States are signatories to the Basel Con-
vention, but it has not yet been ratified.' On both sides of our border,
legislation is being developed to enable ratification. Although both coun-
tries want to meet the terms of the Agreement, certain provisions are
problematic when applied to transactions between two industrialized na-
tions with good waste management facilities and regulations - regula-
tions which are understood, respected and enforced. These problems
become more evident with a clear understanding of the trading relation-
ship between the two countries.
One way to get a better feeling for the nature of transborder ship-
ments of hazardous wastes between Canada and the United States, and
the issues involved in developing regulations, is to look at a specific case.
Laidlaw Inc. is a major waste management and transportation com-
pany which operates on both sides of the border and across the border.
Laidlaw entered the solid waste management service business in 1969,
and is now the continent's second largest hazardous waste management
company and the third largest solid waste management company. Its
hazardous waste management facility near Sarnia, Ontario, can serve as
an example of a company handling transboundary shipments.
In 1990, approximately 220,000 tons (200,000 tons in 1991) of haz-
ardous waste were received at Laidlaw facilities for treatment. About
20,000 tons (20,200 tons in 1991), or about nine percent (ten percent in
1991) of this total, came from U.S. sources. Several trends are evident.
The volume of wastes imported by Laidlaw from the U.S. annually is
decreasing as more high-Btu wastes are being used in industrial
processes. Now, just over half of the U.S. wastes received at Sarnia are
treated and landfilled. It is evident from these figures that the treatment
I After this paper was submitted for publication, Canada did in fact ratify the Convention on
August 28, 1992.
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of imported wastes comprises a portion of Laidlaw's business, but is by
no means essential for its survival. This is also true for other Canadian
importers, including the recyclers. As Canada's population is generally
situated along the border with the U.S., it clearly makes sense to trans-
port wastes across our common border for treatment, particularly when
the wastes would otherwise have to be transported much greater dis-
tances or stored for long periods in order to be treated in the country of
origin. With the effective regulatory systems that both Canada and the
U.S. have in place, this is the most efficient and environmentally respon-
sible way to operate.
Let us look more closely at these regulatory systems. In Canada,
the two key pieces of relevant federal legislation are the 1985 Transporta-
tion of Dangerous Goods Act ("TDGA") and the 1988 Canadian Envi-
ronmental Protection Act ("CEPA"). TDGA defines and classifies
dangerous goods, including hazardous wastes, and also sets forth regula-
tion on safety standards, employee driver training, emergency response
measures and placarding of vehicles carrying dangerous goods. The fed-
eral department, Transport Canada, administers the Act, and all the pro-
vincial governments have adopted it.
CEPA rolled together a series of federal environmental acts, and
also provides for the making of regulations about notification procedures
in the event of a spill. Regulations are negotiated with the provinces, and
the CEPA regulations are being expanded to include the provisions of
the Basel Convention. The basis of control which will actually come
under CEPA is now in TDGA, which regulates the transportation of all
dangerous goods, including hazardous wastes by road, rail, ship and air.
All waste transports over a minimum quantity (e.g., 5 kg of solid waste)
must be accompanied by a detailed manifest (Reg. § 4.15). Exporters
and importers of hazardous waste must also give at least sixty days prior
notice of their intent (Reg. § 4.20.1).
No shipments are permitted without a letter of acknowledgment
from Transport Canada. Transport Canada uses the notice period to ad-
vise the relevant provincial authority for imports and to advise the
United States Evironmental Protection Agency ("U.S. EPA") for ex-
ports. Its letter of acknowledgment is not issued unless the relevant au-
thority consents.
In the future, waste imports and exports will be governed by CEPA.
The Act authorizes the Governor in Council to make regulations restrict-
ing the import or export of any substances on the List of Toxic Sub-
stances (§ 34 - this is the power used to forbid PCB exports).
Items on the List of Prohibited Substances (toxic substances prohib-
ited in Canada) may not be exported except under the written direction
of the Minister (when necessary to perform remedial measures following
a breach of the Act) or for the purpose of destroying the substance
(§ 41). There is also to be a List of Toxic Substances Requiring Export
Notification (Part II, Schedule II) - which may include dangerous
3
Redhead: How Big is Our Backyard
Published by Case Western Reserve University School of Law Scholarly Commons, 1992
CANADA-UNITED STATES LAW JOURNAL
goods and any other substance having a use in Canada that is substan-
tially restricted by a federal statute (§ 42) - and a List of Hazardous
Wastes Requiring Export or Import Notification (Part III, Schedule II).
Once the necessary regulations have been adopted, any person who
proposes to export or import hazardous waste will be obliged to give
notice to the Minister and to those on the List of Hazardous Waste Au-
thorities for the source/receiving country. The notice will be published
in the Canada Gazette. Waste exports and imports will not be permitted
until approved, and then may be subject to "prescribed conditions".
These provisions of CEPA cannot be enforced until the regulations
have been passed. New regulations, proposed for adoption in 1992, will
contain the following features:
* definitions of hazardous waste
* prior notification of the importing country
* the importing country's right to refuse entry
* the exporting country's obligation to prohibit exports which are
not accepted by the proposed importing country
* the exporting country's obligation to readmit exports rejected by
the importing country
o the exporting country's obligation to prohibit exports which are
proposed to be disposed of at facilities which will not handle them
in an environmentally sound manner
* the exporter will be liable for all damages which occur as a result
of transportation, recycling or disposal of its wastes
* the exporter must post financial security for the potential damages
to ensure that this liability is a meaningful one
Under the proposed regulations, wastes that are being shipped for
recycling will be controlled under a three-tiered system based on risk to
the environment. This is the OECD approach. Green tier materials will
not be regulated, yellow tier materials will be regulated, but not subject
to full control, and red tier materials will be regulated as hazardous
waste.
Now, let me touch briefly on the situation in the U.S. Each year,
over 300 million tons of hazardous waste are generated in the U.S.; in
1990, 143,000 tons (135,000 tons in 1991). Less than 0.5 percent of that
waste was exported to Canada. Ninety-five percent of the waste that goes
to Canada is generated by U.S. companies located within 300 miles of the
Canadian treatment facilities in Ontario and Qu6bec. By comparison, in
1990, Canada exported 137,000 tons (223,000 tons in 1991) of hazardous
waste for treatment and disposal in the U.S.
The U.S. has a bilateral agreement with Canada, as well as with
Mexico, regulating waste exports which require reporting to U.S. EPA
and consent of the receiving country's authorities. Under the Resource
Conservation and Recovery Act ("RCRA") regulatory program, any
U.S. generators of hazardous waste wishing to use foreign facilities must
notify U.S. EPA. The basis for the Canada-U.S. import/export of haz-
Vol. 18:123 1992
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ardous wastes is the bilateral Agreement on the Transboundary Move-
ment of Hazardous Waste, which came into effect in 1986. This
Agreement requires, among other things, that the exporting country give
the importing country prior notification of a proposed shipment, and de-
mands that transboundary shipments be accompanied by proper
manifests.
One difference between the two countries' waste management sys-
tems which was not addressed in the Agreement is the classification of
hazardous materials destined for recycling, such as used oil. In Canada,
hazardous materials are classified and treated as such, whether they are
to be recycled or not. In the U.S., materials destined for recycling are
exempt from the manifest system.
Recently, TDGA was strengthened to require carriers to comply,
within Canada, with regulations on transport of wastes not designated as
dangerous goods under U.S. law, including materials destined for re-
cycling. However, the difference in definitions complicates harmoniza-
tion of regulations, and can lead to public confusion about the nature of
the waste crossing border. The public has the impression that substantial
amounts of hazardous wastes are coming into Canada, when in fact
waste oil and solvents for recycling comprise the largest portion of "sub-
ject" wastes imported into Ontario.
Public and political concern has been heightened by exaggerated
press coverage of the relatively few problems with U.S.-Canada move-
ment of wastes. In January 1990, for example, there was one shipment of
non-pathological biomedical wastes from the U.S. which did not have the
requisite permits, and which was hidden in a truck carrying paper des-
tined for recycling in a Qu6bec facility. Landfill costs are much lower in
Qu6bec than in New York State and are, therefore, very appealing. This
isolated incident generated considerable negative publicity.
Similarly, in May 1989, the Canadian press reported an elaborate
scam in which supposedly millions of litres of hazardous wastes, includ-
ing PCBs, had been imported into Canada disguised in fuel oil. Subse-
quent spot checks revealed no hazardous wastes, and the scheme turned
out to be an attempt at evading the tax on the fuel rather than "waste
subterfuge". Those responsible were, in fact, charged with tax evasion.
The emerging controversy has to do with the movement of non-haz-
ardous waste from Canada to the U.S.
In reality, there have not been any significant problems with the
management and control of wastes crossing the border from the U.S. into
Canada (or vice versa). Considering the close ties that exist between the
two countries, it makes economic sense for exporters of hazardous waste
to use the closest appropriate waste treatment facility.
In response to international and U.S. Congressional concerns about
the trade of wastes between countries, a number of bills have been put
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forward in the U.S. Congress. Some of their sponsors have consulted
widely, whereas others have had a more focused, regional approach.
Last year, during the first session of the 102nd Congress, three waste
export/import bills designed to implement the Basel Convention were
introduced in the House of Representatives. The first bill, H.R. 2358,
was introduced on May 15, 1991, by Congressman Mike Synar (D-OK).
H.R. 2358 is essentially the same legislation that Mr. Synar has intro-
duced in the two previous Congresses,2 with a few minor changes in-
tended to "transform" the bill into Basel Convention implementing
legislation. The original Synar bill predated the Basel Convention.
Mr. Synar's legislation would prohibit waste exports except to those
foreign facilities which can demonstrate that waste management will be
accomplished in a manner "no less strict" than that required by several
specified RCRA criteria. U.S. EPA has opined that this requirement
would amount to a de facto ban since no foreign facilities operate in
"strict" conformance with RCRA. Mr. Synar's bill does not address
waste imports.
The second bill, H.R. 2398, was introduced on May 20, 1991, by the
ranking republican of the House Energy and Commerce Committee,
Norm Lent (R-NY), at the request of the Bush Administration. H.R.
2398 would prohibit the export and import of hazardous and additional
waste, as defined by the Basel Convention, unless there is a bilateral or
regional agreement between the U.S. and the receiving or exporting
country that provides for the environmentally sound management of
such waste.
The third House bill, H.R. 2580, was introduced on June 6, 1991, by
Congressman Adolphus Towns (D-NY). H.R. 2580, often referred to as
the "Greenpeace bill", would immediately ban all exports and imports of
solid waste with the limited exception of baled waste paper, scrap textiles
and waste glass separated from the waste stream and destined for
recycling.
Upon introduction, the three House bills were jointly referred to the
Energy and Commerce and Foreign Affairs Committees. The House
Transportation and Hazardous Materials Subcommittee (the Energy and
Commerce subcommittee with jurisdiction over the bills) held a hearing
on the three measures on October 10, 1991. Testimony was given by
representatives of the Bush Administration, industry and environmental
organizations.
The Chairman of the Transportation Subcommittee, Al Swift (D-
WA), has not endorsed any one of the three bills and, consistent with his
handling of the RCRA-reauthorization bill, will likely attempt to put to-
gether a consensus bill. Upset with the Bush Administration's opposi-
tion to the ongoing RCRA-reauthorization effort, Chairman Swift has on
several occasions made it clear that he will not move Basel Convention
2 Mr. Synar introduced bills in both the 100th and 101st Congresses.
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implementing legislation before RCRA reauthorization. In the Chair-
man's words, the two (RCRA and Basel) are "extrinsically welded".
The House Transportation and Hazardous Materials Subcommittee
staff is currently in the process of drafting a Basel Convention-imple-
menting bill. It is likely the staff's bill will draw various elements from
each of the three House bills. It is currently unclear whether Chairman
Swift will raise the Basel Convention-implementing legislation during
the Energy and Commerce Committees' mark-up of the RCRA-
reauthorization bill.? The possibility exists that Mr. Swift could take a
Basel Convention bill straight to the House floor in the form of an
amendment during floor debate on the RCRA-reauthorization bill.
The House Foreign Affairs Committee has not taken up considera-
tion of any of the three bills and will not until the Energy and Commerce
Committee has completed its work on the legislation. Should House
Transportation Subcommittee Chairman Swift decide to add the Basel
Convention bill as an amendment to RCRA on the House floor, the juris-
diction of the Foreign Affairs Committee would be circumvented, pro-
vided the House Rules Committee approves floor consideration of such
an amendment. The House Rules Committee determines the rules for
debate of all matters going to the House floor for consideration.
Two Basel Convention-implementing bills were introduced in the
Senate last year: S. 1082 and S. 1643. S. 1082 is the Bush Administra-
tions' bill - identical to H.R. 2398 - that was introduced in May 20,
1991, at the Administration's request by the Senate Environment and
Public Works Committee's ranking republican, John Chafee (R-RI). S.
1643 was introduced on August 2, 1992, by Senator Daniel Akaka (D-
HI).
Senator Akaka's bill would prohibit the export and import of haz-
ardous and additional waste, as defined by the Basel Convention, unless
there is a bilateral or regional agreement between the U.S. and the receiv-
ing or exporting country. In addition, the bill requires the President to
certify that any such agreement ensures that all waste will be managed
"in a substantially similar manner" to the requirements of U.S. law.
Like the Synar bill, by requiring "substantial" conformance with U.S.
law in foreign countries, Senator Akaka's bill would, in effect, operate as
a ban on all U.S. waste exports.
Both the Administration and Akaka bill were referred to the Senate
Environment and Public Works Committee upon introduction. The Sen-
ate Environmental Protection Subcommittee, chaired by Max Baucus
(D-MT), held a hearing on the pending Basel Convention-implementing
legislation, including the three House bills, on July 25, 1991.
Scheduled to mark-up a RCRA-reauthorization bill at the full com-
mittee level on April 29, the Senate Environment Committee staff has
3 The Swift Subcommittee completed its mark-up of H.R.3865 on March 26, 1992. H.R. 3865
is expected to be marked up in full committee sometime in May or June 1992.
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circulated a draft of "compromise" Basel Convention legislation for com-
ment. The Basel Convention legislation will be included as Title V of the
Senate's RCRA-reauthorization bill, S. 976. The Environment Commit-
tee staff draft is very similar to that of U.S. EPA and the State Depart-
ment regarding the criteria they should consider when deciding whether
to enter into a bilateral agreement. The bill may change from its current
form prior to or during the April 29 mark-up.
Also pending in the Senate is the ratification of the Basel Conven-
tion. On May 20, 1991, the President transmitted the Convention to the
Senate for advice and consent.4 Upon receipt from the President, the
Basel Convention was referred to the Committee on Foreign Relations.
The Senate Foreign Relations Committee, chaired by Claiborne Pell
(D-RI), held a hearing on the ratification of the Basel Convention on
March 12, 1992. The Foreign Relations Committee is expected to mark-
up the Basel Convention in the next few months. As in the House,
Chairman Baucus of the Environmental Protection Subcommittee has
stated that they will not move Basel legislation before RCRA. As a re-
sult, it is unlikely that the Foreign Relations Committee will act on the
ratification of the Convention prior to the time the Environment Com-
mittee completes its consideration of the RCRA-reauthorization bill.
The State Department has stated that the Administration will not
deposit the U.S. ratification of the Basel Convention with the United Na-
tions unless and until Basel Convention-implementing legislation has
been enacted. The State Department has stated that the United States
will not have the statutory authority necessary to implement the Conven-
tion without the passage of new legislation. Should Congress attach Ba-
sel Convention-implementing legislation to the RCRA-reauthorization
bill, as it currently appears will be the case, President Bush will be faced
with the prospect of having to veto a RCRA bill that contains a piece of
legislation the Administration strongly supports.
The waste management industry is in favor of strict controls, but
wants to avoid unnecessary, artificial barriers. A number of approaches
have been and are being used to represent our concern including individ-
ual company and trade association lobbying.
We support the passage of legislation to control the export of U.S.
hazardous wastes. Our position is that any such legislation should ban
the export of hazardous waste except when in compliance with stringent
bilateral or multilateral agreements and the requirements of the Basel
Convention. We share the concerns about shipments of hazardous waste
to Third World and other countries which may either lack the technical
development, economic capability or public authorities to responsibly
manage hazardous waste or prevent its importation.
At the same time, we cannot support any legislation that will dis-
rupt the responsible and legitimate reciprocal relationship between the
4 The U.S. Constitution requires that U.S. treaties be ratified by the Senate.
Vol. 18:123 1992
8
Canada-United States Law Journal, Vol. 18 [1992], Iss. , Art. 16
https://scholarlycommons.law.case.edu/cuslj/vol18/iss/16
Redhead-HOW BIG IS OUR BACKYARD?
U.S. and other highly developed nations such as Canada, which require
and implement environmentally sound waste management practices.
In both countries, increasing politicization of the legislation and reg-
ulations can impede their real purpose, particularly where political op-
portunism is the driving force. Ideally, the process for developing
legislation and regulations should be politically sensitive but not politi-
cally driven. The role of consultation with industry and all other stake-
holders is increasing in the development of regulations in Canada and the
U.S. and is an effective component of the process.
In conclusion, I believe that the management of all nations' wastes
must be conducted in an environmentally protective manner, and that no
country should be allowed to exploit another. The objectives of the inter-
national agreements and Congressional proposals are admirable and de-
serve serious consideration. Our regulatory programs basically work
well, but have a few problems that must be ironed out. It is not an easy
task for regulators or legislators to develop strong, well-managed con-
trols that accommodate the interests of both developing countries and
industrialized countries with a trading relationship like that between
Canada and the U.S. The legislation and regulations must be well writ-
ten and must be backed by the resources required to implement them.
Legitimate trade in "wastes" does occur within North America and
among North American and European countries. Such movements are
conducted in environmentally protective ways and provide benefits to
both exporting and importing countries. These legitimate services must
not be disrupted by controls aimed at the movement of wastes to Third
World countries. The U.S. and Canada have similar goals for hazardous
waste management - good regulations which are understood and
respected, and which are managed and enforced.
We must work together to eliminate any barriers that could impede
our progress. There is only one backyard, and it belongs to all of us.
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